IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

IN RE SPRINT CORPORATION
ERISA LITIGATION
Case No. 03-2202-JWL

ThisOrder Relatesto All Cases

MEMORANDUM AND ORDER

[. Introduction

This is a putdive class action invalving dams of alleged breach of fiduciary duties
under the Employee Reirement Income Security Act of 1974, 29 U.S.C. 88 1000-1461
(“ERISA”).  Pantiffs assat dams as paticipants in and on behdf of three different
retirement savings plans agangt defendants Sprint  Corporation, committees that participated
in adminigering the plans and individud members of those committees, the individua
members of Sprint's board of directors (collectivdy, the “Sprint defendants’), and the third-
party trustee for the plans, Fiddity Management Trust Company (“Fiddity”).

The matter is presently before the court on defendants motions to dismiss (docs. 51
& 53). For the reasons explained below, the court will grant in part and deny in part
defendants motions to digmiss plantffs dams  Specificdly, the court will dismiss
plantiffs imprudent invetment dam inofar as it dleges defendants should have amended
the plans to reduce or diminge invesments in Sprint stock, plaintiffs imprudent investment

and disclosure dams agang the director defendants, and plantffs co-fiduciary ligbility




dams agang the director defendants and Fddity. Defendants motions to dismiss will

otherwise be denied.

Il. Factual Background
A. Nature of the Parties and the Case

Fantiffs Robert K. Fries, Fran Lindham, Anton P. Spanier, Lavonne M. Easter, and
Jeffrey M. Snethen have brought these consolidated cases as participants in and on behdf of
the Sprint Retirement Savings Plan (the “Savings Plan’), the Sorint Retirement Savings Plan
for Barganing Unit Employees (the “Savings Plan for BUE’), and the Centd Retirement
Svings Plan for Baganing Unit Employees (“Centd Plan’), together with their predecessor
plans (collectivdy, the “plans’). This lawsuit arises from the plans investment in the Sprint
FON Stock Fund, the Sprint PCS Stock Fund, the TRASOP Sprint Stock Fund, the TRASOP
Sprint PCS Stock Fund, the Sprint FON CESOP Fund and/or the Sprint PCS CESOP Stock Fund
(collectively, “Sprint stock”). Paintiffs alege the plans invested over 60% of their assets in
Sprint stock while the stock deteriorated into a* speculative, high-risk investmentf].”

Hantiffs dlege defendants breached ther fiduciary duties in the manner in which they
adminigered the plans. Defendants include Sprint Corporation, which is the adminigtrator of
the plans, Sprint Investment Trusts Committee, Sprint Penson and Savings Trusts Committee,
Sorint Savings Plans Committee, Sprint Employee Benefits Committee, Sprint  Investment
Committee, and Sprint Savings and Retirement Plans Committee, which are committees

comprised of Sprint employees that participated in administering the plans (collectively, the




“committee defendants’); Gene M. Betts, 1. Benjamin Watson, Randdl T. Parker, J. Richard
Devlin, Robert Déellinger, and M. Jeannine Strandjord, who are or were high and/or senior level
Sprint employees who served as individud members of one or more of the committee
defendants (collectively, the “individud members of the committee defendants’); William T.
Esey, Rondd T. LeMay, Arthur B. Krause, John P. Meyer, Dubose Ausley, Warren L. Batts,
Michel Bon, Ruth M. Davis, Irvine O. Hockaday, Jr., Linda Koch Lorimer, Charles E. Rice, Ron
Sommer, Stewart Turley, Harold S. Hook, and Louis W. Smith, who are or were members of
Sprint's board of directors (collectively, the “director defendants’); and Fiddlity, which is the
third-party trustee for the plans.

The plans are 401(k) defined contribution plans that dlow participants to direct the
plans to purchase investments from among the investment options sdected by the fiduciaries,
and those investments are then dlocated to participants individud accounts. The plans provide
participants with severd invesment options, one of which is the “Company Stock Fund.” The
plans dso provide for maching contributions by Sprint. Under the Savings Plan and the
Svings Plan for BUE, these employer contributions are hdd in a separate employer
contribution account that is invested in the Company Stock Fund. Under the Centd Plan, the
employer contributions are invested in the same manner as the participant’'s designation for his
or her own contributions.

FPantiffs complant dleges Sprint was a fiduciary insofar as it was the adminidrator
of the plans it was regponsble for dissaminating to participants the summary plan descriptions
(“SPDs’) and prospectuses; it exercised discretion over SPDs and prospectuses; its employees
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saved on the various committee defendants, its board of directors is an agent of the
corporation; and it made direct representations to participants regarding the plans. The various
committees and thar members were fidudaries insofar as the committees were designated as
adminigrators and named fidudaries of the plans, they had vaious invetment responsbilities
such as delemining the objectives, polices, and guiddines for investments (including Sprint
stock), determining the auitability of acquiring and holding Sprint  stock, investigating
invesment options, and diciting information from Sprint to permit participants to make proper
invesment decisions, they were respongble for disseminating SPDs and prospectuses to
participants, and they had authority to direct the trustee with respect to investment options.
The director defendants were fiduciaries insofar as they were responsible for gppointing and
removing members of the committees; ensuring the committee members were properly
performing thar duties with respect to sdecting investment options and investing assets, and
conveying information necessary for the committee members to peform ther duties. In
addition, Mr. Esrey was a fiduciary insofar as he made direct representations to participants.
Fiddity was a fidudary insofar as it had exclusive authority to manage and control the assets
of the plans (except to the extent that it was directed to invest dl or a portion of the assets),
and it was dso to invedigate the advisability of investing in Sprint stock in compliance with
the terms of the plans and ERISA.

Fantiffs complant aso dleges that dl of the defendants are liable as co-fiduciaries
pursuant to ERISA § 405, 29 U.S.C. 8§ 1105. Also, lidbility for imprudent investments was not

shifted to participants pursuant to ERISA § 404(c), 29 U.S.C. 8§ 1104(c), because defendants
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faled to comply with 8 404(c) by declaring the plans were 404(c) plans, by negligently failing
to disclose al materid information, and by faling to provide an adequate description of the
Company Stock Fund investment objectives and risk and return characteristics.  Further, the
act of desgnding invesment dterndives is a fidudary function regardless of a plan’'s
purported § 404(c) status.
B. Plaintiffs Claims

Fantiffs assert three dams agang defendants: (1) an imprudent investment clam; (2)
adisclosure dam; and (3) an gppointment clam.

1. Claim I: Imprudent Investment Claim

Clam | dleges tha Sprint sock was an imprudent investment, and that al defendants
breached ther fiduciay duties by dlowing the plans to purchase and hold shares of Sprint
stock and by dlowing Sprint stock to remain an investment option under the plans. Paintiffs
base this dlegation on both public and nonpublic information.

Publidy avaladle informetion reflects that in approximatey June of 1998, in response
to fierce competition and dedining profits in the long-distance indudtry, Sprint announced
plans to incur costs of $2 billion to develop a new Internet system caled the “Integrated On-
Demand Network” (“ION”). In order to attempt to withstand the high development costs of
ION and the declining profitability of the long-disance business, in October of 1999 Sprint
announced plans to merge with rivad WorldCom in a stock exchange vaued a $129 billion.
In July of 2000, Sprint announced that it was terminating the planned merger because it could

not obtain regulatory approva. In August of 2000, Sprint announced that it intended to remain
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independent and pursue high-growthvhigh-risk  opportunities because of its wesk telephone
business. Sprint began a marketing program, eventudly referred to as “Clear Pay,” that targeted
poor credit customers for wirdess service. In October of 2001, Sprint announced that it was
abandoning the 10N project, and effectivdly admitted that one of the project’s foundations was
a falure. Meanwhile, Sprint tightened the terms of its Clear Pay program, but the program
continued to deteriorate and Sprint became overly dependent on poor credit subscribers.
During dl of this, credit rating agencies gradudly and continudly cut the ratings on Sprint
stock. By June of 2002, Moody’s Investor Service had cut Sprint's credit rating to the last
level above “junk” status and Standard & Poor’s had cut Sprint's debt to the lowest investment
grade.

Fantiffs dlege tha, meanwhile, defendants knew additiond materid nonpublic
information. The Sprint defendants made numerous public misrepresentations that effectively
stated that the WorldCom merger would likely be approved, but they knew this was fdse as
ealy as April of 2000 based on medtings and communications with Sprint and the Department
of Justice, the FCC, and the European Commisson. Also, Msss. Esrey and LeMay engaged
in high-risk, aggressve, and arguably inappropriate tax shelters developed by Sprint’s auditor,
Ermg & Young, to avoid paying taxes on hundreds of millions of dollars of profits related to
ther stock options while smultaneoudy making Sprint's financia performance look better.
The IRS was increasingly voca about the illegdity of such tax sheters.  Pantiffs complaint
dleges that by the midde of 2002, defendants should have known and negligently faled to

disclose that the ggnificant conflicts of interest created by these tax shelters could lead to the




departure of Mssrs. Esrey and LeMay from Sprint under circumstances that would cause a
substantia drop in the value of Sprint stock.

Based on this public information as wel as this nonpublic information, plantiffs
contend defendants should have known that Sprint stock was not a prudent investment. As a
result, they should have minmized the plans invesment in Sprint stock by terminating Sprint
stock as an invesment option, hdting the plans purchase of Sprint stock, and sdlling all of the
Sorint stock hdd by the plans. By not doing o, they breached their fiduciary duties to
plantiffs

2. Claim 11: Disclosure Claim

Fantiffs assert Clam Il agang the Sprint defendarts only, not Fidelity. In this clam,
plantffs dlege that the Sorint defendants negligently misrepresented and faled to disclose
materid information to participants concerning the plans investment options in Sprint stock.
The Sorint defendants provided participants with the falowing risk characteristics regarding
Sprint stock: (1) the actud performance of the Sprint FON stock fund and the Sprint PCS
common stock may vary dightly because “the [Company Stock] Fund holds a amdl percentage
of its assets in cash for purposes of liquidity”; (2) the Savings Plan SPD explained that because
the Company Stock Funds “invest principaly in Sprint FON stock and Sprint PCS stock, the
funds are genadly considered riskier, and may vary in price more than a diversified portfolio
invested in many accounts’; and (3) an atachment to the Centd Plan dated that investing in a
non-diversfied dangle stock is riskier than inveding in a diverdfied fund. In addition, the

September 1998 edition of Sprint's monthly newdetter cited Mr. LeMay as representing that




“[iff Sprint seizes the advantage of becoming One Sprint, growth to $40 bhillion-plus in
revenues, a market capitaization of $60 billion and a stock price of $140 can be redized in
five years” The newdetter dso quoted Mr. Esrey as dtating that “[i]n the next five years with
Sprint PCS and Sprint ION, we can create more vaue than exists in our current core business
of locd and long distance.”

FPantiffs contend the Sprint defendants breached ther fiduciary duties by not
disdosng the anticipated falure of the WorldCom merger.  Paintiffs further dlege tha
defendants made dfirmative misrepresentations in Sprint's public filings with the SEC, which
were incorporated into the SPDs and prospectuses, dating the WorldCom merger was
expected to close when in fact the Sprint defendants knew or should have known that the
merger was not going to be approved by government regulators.  Specificaly, Sprint filed
numerous forms with the SEC dating “[tlhe companies atticipate that the merger will close
in the second hdf of 2000.” The last of these was a Form 10-Q filed on May 11, 2000. Also,
the Sorint defendants negligently faled to disclose the conflicts of interest that arose by virtue
of the tax shdters that resulted in the termination of Sprint's top two employees, Msss. Esrey
and LeMay.

3. Claim I11: Appointment Claim

Fantiffs assat Clam Il agang Sprint and the director defendants for failing to
monitor the committee defendants, the individua members of the committee defendants, and
the trustee, and by providing negligently mideading information and faling to disclose this

information pertaning to Sprint's financial condition, business prospects, and conflicts of
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interest.  Sprint and the director defendants breached their fiduciary duties to appoint and
monitor committee members by gopointing committee members who lacked the independence
necessary to make appropriate decisons and who lacked the knowledge and experience to
peform thar fiduday responghilites and by faling to inform the committee members
concerning the imprudence of Sprint stock as an investment.  Sprint and the director defendants
a0 breached thar fiduciay duties by faling to adequately monitor the plans investments in
Sprint stock and failing to provide an adequate description of the investment objectives and risk
and return characteristics of each invesment option under the plans. Sprint and the director
defendants should have known Sprint stock was an imprudent invesment and should have
required the committee defendants to take steps necessary to protect the plans against massive
losses*
C. Defendants Motionsto Dismiss

The Sorint defendants now ask the court to dismiss plantiffS clams agang them on
the following grounds (1) the imprudent investment clam (Clam 1) fals to pleed an

impending collapse of Sorint that would trigger a duty to override plan terms on investments

! Plaintiffs complaint dso assarts a fourth claim for breach of fiduciary duty based on
dleged sdf-dedling associated with the proposed sdtlement of Sprint Corporation Securities
Litigation, Case No. 01-4080-CM, in this court. The Sprint defendants memorandum in
support of ther motion to digmiss states that this dam “has been mooted” by an agreed
dipulation excduding any ERISA dams from the setlement. The Sprint defendants, however,
have not moved to dismiss this fourth clam. Because it appears tha this clam should no
longer be lingering in the case, the court hereby orders plaintiffs on or before June 18, 2004,
to ether show cause why this fourth dam should not be dismissed or, dterndively, file a
moation for leave to amend their complaint to abandon this claim.
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in Sprint stock; (2) the disclosure dam (Clam 11) is premised on a mistake of law insofar as
it attempts to attach ERISA fiduciary duties to SEC filings made and disseminated pursuant to
the securities laws in a corporate, not ERISA, fiduciary capacity; (3) the disclosure clam aso
fals to sate a dam agang Msss. Esey and LeMay for affirmative fiduciary
misepresentations,  (4) the imprudent invetment and disclosure cdams fal agangt the
director defendants for the additional reason that they are not responsible for plan investments
or disclosures, (5) the appointment clam (Clam I1l) should be dismissed as to the director
defendants because it dleges duties that do not exist, and fails to state a clam on the one duty
that does exist (i.e., the duty of gppointment) because the complant afirmativey aleges the
gppointed plan committee members were qudified based on ther knowledge and position as
the senior finendd, legd, and human resource officers of Sprint; and (6) dl of plantiffs
dams fal because ERISA § 404(c) precludes breach of fiduciay duty dams for participant-
directed investments.

Fiddity asks the court to dismiss plantiffS imprudent investment clam agang it
Fidelity contends it is a directed trustee that did not exercise discretion under the plans, hence
ERISA’s directed trustee provison precludes ligbility agangt Fddity. Faddity further

contends that plaintiffs complaint fallsto date acdam agang it for co-fiduciary liability.

[11. Legal Standard for a Motion to Dismiss
The court will dismiss a cause of action for falure to state a cdlam only when “it gopears

beyond a doubt that the plantiff can prove no set of facts in support of his dams which would
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entitte him to relief,” Poole v. County of Otero, 271 F.3d 955, 957 (10th Cir. 2001) (quoting
Conley v. Gibson, 355 U.S. 41, 45-46 (1957)), or when an issue of law is dispositive, Neltzke
v. Williams 490 U.S. 319, 326 (1989). The court accepts as true al well-pleaded facts, as
diginguished from conclusory dlegations, and dl reasonable inferences from those facts are
viewed in favor of the plantiff. Smith v. Plati, 258 F.3d 1167, 1174 (10th Cir. 2001). The
issue in resolving a motion such as this is “not whether [the] plantff will ultimady preval,
but whether the clamant is entitled to offer evidence to support the clams” Swierkiewicz v.
Sorema N.A., 534 U.S. 506, 511 (2002) (quotation omitted).

It is generally unacceptable for the court to look beyond the four corners of the
complant when deciding a Rue 12(b)(6) motion to digmiss. Dean Witter Reynolds, Inc. v.
Howsam, 261 F.3d 956, 961 (10th Cir. 2001). If the court on a Rule 12(b)(6) motion looks
to matters outsde the complaint, the court generaly must convert the Rule 12(b)(6) motion
into a Rule 56 motion for summary judgment. Id. However, it is “accepted practice that, ‘if
a plantiff does not incorporate by reference or attach a document to its complaint, but the
document is referred to in the complant and is centra to the plaintiff's clams, a defendant
may submit an indisputably authentic copy to the court to be consdered on a motion to
dismiss’” Id. (quoting GFF Corp. v. Associated Wholesale Grocers, 130 F.3d 1381, 1384
(20th Cir. 1997)). “If the rule were otherwise, a plaintiff with a deficient clam could survive
a motion to dismiss amply by not ataching a digoostive document upon which the plantiff

rdied” Id. (quoting GFF Corp., 130 F.3d at 1385).
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Here, defendants have submitted a variety of documents referenced in plantiffs
complaint such as the plan documents and the Sprint/Fiddlity trust agreement. Plaintiffs do not
dispute the authenticity of these documents, and therefore the court will condder ther
content, to the extent relevant, in resolving defendants motions to dismiss  See, e.g., Rankin
v. Rots 278 F. Supp. 2d 853, 857 n.8 (E.D. Mich. 2003) (consdering plan and trust documents
that were referenced in the complaint in resolving motion to dismiss); Stein v. Smith, 270 F.
Supp. 2d 157, 163 n.2 (D. Mass. 2003) (same); In re Duke Energy ERISA Litig., 281 F. Supp.

2d 786, 789 n.3 (W.D.N.C. 2003) (same; plan document).

V. Analysis

The court will largdy deny defendants moations to dismiss  Specificdly, the court will
deny dl aspects of the motions except that it will digmiss plantiffs imprudent investment
cam insofar as it aleges defendants should have amended the plans to reduce or eiminate
invesments in Sprint gtock, plantiffS imprudent invesment and disclosure cams agang the
director defendants, and plantiffs co-fiduciary liadlity dams agang the director defendants
and Hddity. The court finds that plantiffs have otherwise dated a clam sufficient to
withstand defendants arguments that their claims should be dismissed.
A. The Sprint Defendants Motion to Dismiss

1. Claim I: Imprudent Investment Claim

The Surint defendants rase essentidly three arguments with respect to plantiffs

imprudent investment clam. First, they contend that Sprint was acting in its capacity as plan

12




settlor, not as fidudary, when it made the Company Stock Fund a mandatory investment option
under the plans. Second, absent an impending collapse of the company (which is not alleged
here), fiduciaies must folow, not override, plan terms requiring investments in employer
stock. Third, defendants contend that the court should apply the so-caled “ESOP presumption”
of prudence because these were digible individud account plans invested in company stock.

In response, plaintiffs clarify that ther complaint aleges defendants breached ther
fiduciary duty to act with prudence in two ways. (1) by alowing the plans to offer Sprint stock
as invesment options;, and (2) by dlowing the plans to purchase and hold shares of Sprint stock
when it was imprudent to do so. Plaintiffs point out that the only required invesment in the
Company Stock Fund was the employer contribution portion of the Savings Plan and Savings
Pan for BUE; otherwise, the plans only required that Sprint stock be offered as an invesment
option with respect to the employee contribution portions and the employer contribution
portion of the Centd Plan. Paintiffs contend that even if the Company Stock Fund was a
mandatory investment option, defendants were not required to invest that fund so significantly
in Sprint stock. Further, even if investment in Company Stock Funds and Sprint stock was
required, defendants in fact had a duty to disregard the plan terms because abiding by them
violated ERISA notwithganding the absence of an dlegation of Sprint's impending collapse.
Fantiffs further contend that the plans were not ESOPs, and hence the ESOP presumption
does not apply, particularly at the motion to dismiss Sage.

The court will examine the parties arguments in essentiadly two phases. Firdt, the court

will examine what was required by the express terms of the plans themsalves. Based on this
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determination, the court will ascertain the degree of discretion, if any, possessed by the Sprint
defendants and the corresponding extent of their fiduciary dutiess See 29 U.SC. §
1002(21)(A) (providing a person is a fiduciay with respect to an ERISA plan only “to the
extent” tha he or she exercises discretionary authority, control, or respongbility for
adminigering or managing the plan or its assets). Second, the court will examine whether
plantiffs dlegations are auffidet to suggest that the Sprint defendants had a fiduciary duty
to override plan terms.
A. The Express Terms of the Plans

Under ERISA, “a person is a fiduciary with respect to a plan to the extent . . . he has any
discretionary authority or discretionary responsbility in the adminigration of such plan” 29
U.S.C. § 1002(21)(A).2 “The phrase ‘to the extent’ indicates that a person is a fiduciary only
with respect to those aspects of the plan over which he exercises authority or control.”
Sommers Drug Stores Co. Employee Profit Sharing Trust v. Corrigan Enters., 793 F.2d
1456, 1459-60 (5th Cir. 1986). Thus, ERISA defines the term fiduciary in “functional terms
of control and authority over the plan.” Mertens v. Hewitt Assocs., 508 U.S. 248, 262 (1993)
(empheds in origind). “In every case charging breach of ERISA fiduciary duty, then, the
threshold question is not whether the actions of some person . . . adversdy affected a plan

beneficiary’s interest, but whether that person was acting as a fiduciary (that is, was performing

2 ERISA defines “person” to include business entities such as corporations. 29 U.S.C.
§ 1002(9).
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a fidudary function) when taking the action subject to complaint.” Pegram v. Herdrich, 530
U.S. 211, 226 (2000).

In this case, the plans mandated that the Company Stock Fund be offered as an
invesment option with respect to the employee contribution aspect of the plans and the
corresponding employer contribution aspect of the Centel Plan. They further required that the
employer contribution aspects of the Savings Plan and Savings Plan for BUE be invested in the
Company Stock Fund. Under ERISA, “[aln employer can wear two hats. one as a fiduciary
adminigering a . . . plan and the other as the drafter of a plan’s terms.” Averhart v. US WEST
Mgmt. Pension Plan, 46 F.3d 1480, 1488 (10th Cir. 1994) (quotation omitted). But a
fidudary with two hats must “wear only one at a time, and wear the fiduciary hat when making
fiduciary decisons” Pegram, 530 U.S. a 225. When employers adopt, modify, or terminate
welfare plans, they do not act as fiducaries CurtissWright Corp. v. Schoonejongen, 514
U.S. 73, 78 (1995); see also Varity Corp. v. Howe, 516 U.S. 489, 505 (1996) (observing that
amending a plan is beyond the power of a plan administrator, and therefore it cannot be an act
of plan management or adminidration). Ingead, they are “analogous to the settlors of a trust,”
Lockheed Corp. v. Spink, 517 U.S. 882, 890 (1996), and may act freely without regard to
fiduciay congraints, CurtissWright Corp., 514 US a 78 (“Employers or other plan
sponsors are generdly free under ERISA, for any reason at any time, to adopt, modify, or
terminate wdlfare plans”).

Here, the extet to which plaintiffs alege the defendants breached their fiduciary duties

by not amending the plans to diminae the Company Stock Fund as an investment option and
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to prevent the employer contribution aspects of the Savings Plan and Savings Plan for BUE
from investing in Sprint stock is unclear. Paintiffs do, however, dlege defendants breached
their fiducdary duties by not reducing or diminating the plans invesment in Sprint stock, and
amending the plan documents would have been one way to accomplish this. To the extent that
plantiffs dam can farly be read to suggest that defendants should have amended the plan
documents, that aspect of plantiffs imprudent invesment dam is dismissed.  Defendants
were free to amend the terms of the plans, or not, in their capacity akin to that of a settlor of
a trugt, not in their fiduciary capacity. Paintiffs cannot prove any set of facts that would entitle
them to reief on this theory. Accordingly, plantiffs imprudent invesment clam is dismissed
to the extent it dleges the Sprint defendants should have amended the express terms of the
plans to reduce or diminate invesments in Sprint stock. See, e.g., Lockheed Corp., 517 U.S.
a 887 (“Nothing in ERISA requires employers to establish employee benefit plans. Nor does
ERISA mandate what kind of benefits employers must provide if they choose to have such a
plan.”)3

Hantiffs complaint, however, states a dam that defendants were acting in ther
fiducary capacities by dlowing the Company Stock Fund to invest so heavily in Sprint stock.

The Savings Plan and the Savings Plan for BUE (which refers to the definition st forth in the

3 In plaintiffS memorandum in opposition to the Sprint defendants motion, they request
that if the court grants any part of the motion, that the order of dismissd be without pregudice
and with leave to amend under Fed. R. Civ. P. 15(8). That request is denied insofar as it
petans to this aspect of plantiffs imprudent invesment clam because the court cannot
envison any factud scenario that would entitle plaintiffs to rdief on this theory.  Accordingly,
this aspect of plaintiffs imprudent investment claim is dismissed with prgudice.

16




Savings Plan) define the Company Stock Fund as being invested “primarily in Company Stock™
but dso may be invested in savings accounts, certificates of depost, high grade short-term
securities or cash” (emphess added). The Company Stock Fund is comprised of two subfunds:
(1) the FON Stock Sub-fund that is invested primarily in FON stock; and (2) the PCS Stock
Sub-fund that is invested primarily in “Series 1" PCS stock. The Centd Plan defines Company
Stock Fund as a fund that invests in Common Stock. The Company Stock Fund under the
Centd Plan is gmilaly comprised of two subfunds (1) the FON Stock Sub-fund that is
invested primarily in FON stock; and (2) the PCS Stock Sub-fund that is invested primarily
in Series 1 PCS stock. This language dlowed for some discretion regarding the extent to
which the Company Stock Fund was invested in Sorint stock.  Therefore, plaintiffS complaint
adequately dleges that defendants were acting in ther fiduciary capecities insofar as they
determined the extent to which the Company Stock Fund was invesed in Sprint stock. See,
e.g., In re Enron Corp. Sec., Derivative & ERISA Lit., 284 F. Supp. 2d 511, 669 (S.D. Tex.
2003) (holding plantiffs stated a daim for breach of fiduciary duty where Enron faled to
diverdfy the plan because the plan documents used the word “primarily” and hence provided

the plan fiduciaries with “ condderable discretion”).

4 The parties do not make much of the definition of Company Stock, but appear to agree
that it is essentidly synonymous for practical purposes with the Sprint stock at issue.  The
court is not indined to speculate about what appears to be a non-issue, and therefore it will
regard the term Company Stock, as defined by each of the plans, as referring to the Sprint stock
at issue here.
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The Sprint defendants contend the Company Stock Fund is a unitized fund that must have
liquidity to efficiently handle the directed trustee's transactions in stock, hence the term
“primaily” is defined in terms of the Company Stock Fund's liquidity. This liquidity theory,
however, is unsupported by the language of the plan documents. The only provison cited by
the Sprint defendants in support of ther liquidity theory is a provison in the twenty-fourth
amendment to the Sprint/Fddity trust agreement which states that the Company Stock Funds
ddl conag primarily of shares of Sprint stock and “cash or short-term liquid investments .

. in amounts designed to satidfy daly participant exchange or withdrawal requests” Thus, the
trust agreement, not the plans, mandated that the Company Stock Funds invest soldy in Sprint
stock subject only to liquidity requirements. The plans themsdves did not require that the
Company Stock Fund be invested solely in Sprint stock subject only to liquidity requirements.
This mandate in the trust agreement was presumably a directive of (one or more of) the Sprint
defendants in carrying out the plan provison to inves the Company Stock Fund “primarily” in
Sorint stock.  In other words, it was the Sprint defendants exercising their discretionary
authority—that is, acting in ther fiduciary capacity—to prescribe the extent to which the
Company Stock Fund would be invested “primarily” in Sprint stock. The Sprint defendants
could arguably have required a lesser invesment in Sprint stock and dill complied with the
plans invested-primarily-in-Sprint-stock requirement.  Thus, because the Sprint defendants
were exercisgng ther discretionary authority under the plans to direct the trustee with respect
to the degree that the Company Stock Funds were to be invested primarily in Sprint stock, they

were acting in thair fiduciary capacity in handing down this mandete.
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The court cannot say, then, that plantiffs can prove no set of facts tha would entitle
them to rdief on this theory. PHaintiffs have adequatdly dleged that the Sprint defendants were
acting in thar fiduday capacity in determining the extent to which the Company Stock Fund
was to be invested in Sprint stock.  Further, plaintiffs complaint aleges that over 60% of the
Company Stock Fund was invested in Sprint stock, notwithstanding its dleged plummeting
worth. Accordingly, defendants motion to dismiss this aspect of Clam | is denied.®

b. Duty to Overridethe Express Terms of the Plans

Of course, the dlegdions in plantffs complant go much further than merdy
uggeding that defendants should have exercised ther discretion to minmize the percentage
of the Company Stock Fund that was invested in Sprint stock. More broadly, the complaint
dleges defendants breached their fiduciary duties by dlowing the Company Stock Fund to
reman an invesment option under the plans a dl and by dlowing the plans to purchase and
hold any shares of Sprint stock. This aspect of plantiffs imprudent invesment clam would
have required defendants to violae plan terms, and therefore it essentidly dleges defendants

breached their fiduciary duties by not overriding plan terms.

> The Sprint defendants contend this theory was not set forth in plaintiffs complaint.
The court disagrees. Plantiffs complaint aleges defendants breached their fiduciary duties
by, among other things dlowing the plans to purchase and hold shares of Sprint stock.
Certainly one of the ways in which defendants alowed this to occur was by not exercisng their
discretion to minmize the extent to which the Company Stock Fund was invested in Sprint
stock. Thus, the complaint adequately places defendants on notice of this aspect of plaintiffs
dam.
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The Sprint defendants contend this aspect of plantiffS imprudent invesment clam
mugt be dismissed because the plans were ESOP plans and, as such, the court must presume
that the invesment in company stock was prudent under the so-caled “ESOP presumption”
principle set forth in Moench v. Robertson, 62 F.3d 553 (3d Cir. 1995), and Kuper v.
Quantum Chemical Corp., 66 F.3d 1447, 1459-60 (6th Cir. 1995). They contend the only
time fidudiaries have a duty to override plan teems and divest plans of invesments in company
stock is when a company is threatened with an impending collapse. Defendants urge the court
to follow decisons such as In re Duke Energy ERISA Litigation, 281 F. Supp. 2d 786
(W.D.N.C. 2003); LaLonde v. Textron, Inc., 270 F. Supp. 2d 272 (D.R.l. 2003), aff'd in part
and vacated in part, Nos. 03-2033 & 03-2039, 2004 WL 1039844, at *1-*5 (1st Cir. May
7, 2004); Wright v. Oregon Metallurgical Corp., 222 F. Supp. 2d 1224 (D. Or. 2002), aff'd,
360 F.3d 1090 (9th Cir. 2004); Crowley ex re. Corning, Inc. Investment Plan v. Corning,
Inc., 234 F. Supp. 2d 222 (W.D.N.Y. 2002); and In re McKesson HBOC, Inc. ERISA Litigation,
No. C00-20030, 2002 WL 31431588 (N.D. Cd. Sept. 30, 2002). The court has reviewed the
cases cited by the Surint defendants dong with related case law, and ultimady finds this
argument to be unpersuasive.

The Sprint defendants agument rests on its characterization of the Company Stock
Fund aspect of the plans as ESOPs. The court will assume, without deciding at this early stage
in the ligitation, that these aspects of the plans were ESOPs and, correspondingly, €igible
individud account plans under ERISA. 29 U.S.C. 8§ 1107(d)(3)(A). Such plans are exempt

from ERISA’s diverdfication requirement and its prudence requirement to the extent that it
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requires diversfication with respect to company stock. See 29 U.S.C. § 1104(a)(2).
Neverthdess, “an ESOP fiduciary, just as fiduciaries of other plans, is governed by the ‘solely
in the interest” and ‘prudence’” standards set forth in 29 U.S.C. § 1104(a)(1)(A), (B). Eaves
v. Penn, 587 F.2d 453, 459 (10th Cir. 1978). Based on these principles, the Third and Sixth
Circuits have adopted the ESOP presumption. See Kuper v. lovenko, 66 F.3d 1447, 1459 (6th
Cir. 1995) (ESOP plan fiduciaries may be liable for continuing to invest in company stock,
even though required by the plan, but plantiff mus edablish the ligbility by showing that
defendant abused its discretion and that a prudent fiduciary acting under Smilar circumstances
would have made a different investment decision); Moench v. Robertson, 62 F.3d 553, 571-72
(3d Cir. 1995) (ESOP plan fiduciary may be lidble under ERISA for its decision to continue
invesing in company stock according to the plan’'s direction; the fiduciary’s decison to
continue invesing in employer securities should be reviewed for an abuse of discretion).
Under this presumption, a fiduciary is presumed to have acted with prudence by investing in
employer sock, but a plantiff may rebut this presumption by showing that the fiduciary abused
his or her discretion because “the ERISA fiduciary could not have believed reasonably that
continued adherence to the [plan’s terms] was in keeping with the settlor’s expectations of how
aprudent trustee would operate” Moench, 62 F.3d at 571.

The court will assume, without deciding, that the Tenth Circuit would adopt the ESOP

presumption espoused by Third and Sixth Circlit.® The next inquiry, then, is what precisdy

6 The Tenth Circuit certanly recognizes an ESOP fiduciary’s duty of prudence
notwithstanding the fact that ERISA diminates an ESOP fiduciay's per se liability for failing
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must be dleged in order to survive a motion to dismiss notwithstanding the ESOP presumption.
Moench and Kuper did not address this issue. See, e.g., Kuper, 66 F.3d at 1459-60 (affirming
the didrict court’s ruling that no breach of fiduciary duty occurred where the district court
made its decison on the bads of a ful factua record); Moench, 62 F.3d at 572 (remanding to
the didrict court to develop the factud record and determine whether the defendant was
entitted to summary judgment). The First and Ninth Circuits have provided some guidance on
this issue.  In Wright v. Oregon Metallurgical Corp., 360 F.3d 1090 (9th Cir. 2004), the
Ninth Circuit affirmed the didrict court’s dismissa of the plantiffs clams based on the
ESOP presumption. In doing o, the Ninth Circuit noted that it was not necessarily persuaded
by the reasoning of the Third and Sixth Circuits in Moench and Kuper, but neverthdess held
that even if the ESOP presumption agpplied the plaintiffs complaint could not withsand a
motion to dismiss because documents attached to the plaintiffS complaint demonstrated that
the employer's finandd Stuation had not serioudy deteriorated. 1d. at 1098-99. The court
concluded that “[m]ere stock fluctuations, even those that trend downward dgnificatly, are
insUfficent to establish the requiste imprudence to rebut the Moench presumption.” Id. a
1099. The court is persuaded that Wright and other cases cited by the Sprint defendants in
which didrict courts have granted motions to dismiss based on the ESOP presumption stand

for the proposdtion that wesk, vague, and/or conclusory dlegations, paticularly those that

to diversfy. Eaves v. Penn, 587 F.2d 453, 459-60 (10th Cir. 1978). The Tenth Circuit has
not, however, adopted the precise contours of the ESOP presumption as articulated by the
Third and Sixth Circuits.
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smply dlege a decline in employer sock vaue, ae insufficient to rebut the ESOP
presumption and withstand a motion to dismiss. See, e.g., Duke Energy ERISA Lit., 281 F.
Supp. 2d a 794-95 (plantiffs dlegations that employer stock was an “unsuitable investment”
that was “unduly risky and trading at an inflated price’ and some “vague dlegations of ‘lack of
internd controls and some ‘underreporting of profits” were insufficient to rebut ESOP
presumption); Crowley, 234 F. Supp. 2d a 230 (plantiffs conclusory dlegaions were
insufficent to dlege that fidudaries abused their discretion by continuing to invest in
company stock); McKesson HBOC, Inc., 2002 WL 31431588, at *6 (same).

There is, however, ample authority to the contrary from numerous other district courts.
See, eg., Pa. Fed'n v. Norfolk S Corp. Thoroughbred Retirement Inv. Plan, No. 02-9049,
2004 WL 228685, a *7 (E.D. Pa Feb. 4, 2004) (“Although a drop in stock price and generd
weakness in the company’s performance is not suffidet to win judgment on a breach of the
duty of prudence, it is enough to survive a motion to dismiss”); In re Xcel Energy, Inc. Sec.,
Derivative & ERISA Litig., Nos. 03-2218 & 03-2219, 2004 WL 758990, at *8 (D. Minn. Mar.
10, 2004) (declining to apply ESOP presumption on a motion to dismiss); In re Elec. Data
Sys. Corp. ERISA Litig., 305 F. Supp. 2d 658, 668-670 (E.D. Tex. 2004) (same); Sein v.
Smith, 270 F. Supp. 2d 157, 171-72 (D. Mass. 2003) (same); Rankin v. Rots, 278 F. Supp. 2d
853, 879 (E.D. Mich. 2003) (dedining to rely on the ESOP presumption because whether the
defendants breached therr fiduciary obligations required the development of the facts of the
case, and plantiff stated a clam in that respect); In re lkon Office Sol'ns, Inc. Sec. Litig., 86

F. Supp. 2d 481, 492 (E.D. Pa 2000) (denying motion to dismiss because “it would be
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premature to dismiss [the complaint] without gving plantiffs an opportunity to overcome the
presumption”).

Ultimatdy, for purposes of rexolving the Sprint defendants motion to digmiss, the
court finds most helpful the First Circuit's opinion in LalLonde, which provides an example of
the type of detalled pleading that is auffident to state a clam notwithsanding the ESOP
presumption. The digtrict court in LaLonde applied the ESOP presumption and found that
plantiffs had not adleged facts in ther complaint sufficient to rebut the presumption. 270 F.
Supp. 2d a 280. The plantiffs had dleged “a drop in the price of Textron common stock . . .
, a dedine in corporate profits, and an ongoing restructuring of the company.” Id. The court
explaned:. “It is common knowledge that the stock market suffered dramatic losses during
2000 and 2001, but the Pantiffs fal to dlege any facts that would indicate Textron or the Plan
should have had reason to think the decline in the price of Textron stock was anything unusual
or ecificdly related to Textron's vidbility as a company.” 1d. On gpped, the Firs Circuit
reversed the didrict court on this issue.  The First Circuit explained that the didtrict court
opinion “cannot withgand conventional Fed. R. Civ. P. 12(b)(6) scrutiny.” 2004 WL 1039844,
a *4. The Court pointed out that the digtrict court faled to take into account the plaintiffs
dlegation that Textron atifiddly inflaied its stock price by conceding problems that are the
subject of a separate federd securities lawsuit.  1d.  The court explaned that when this
dlegation is “combined with the other dlegations, it is sufficient to clear the Rule 12(b)(6)
hurdle” Id. The court hypothesized the various types of evidence that discovery could

theoreticdly reved to support plantffs theories, and concluded that “[tlhe odds of plantiffs
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succeeding on ther breach of fidudary duty dams agang the Textron defendants might be
very long, but that isnot thetest.” 1d. (quotation omitted).

The court is persuaded that the dlegations in plantiffs complaint in this case are akin
to those at issue in LaLonde. PlantiffS complaint dleges Sorint higtoricaly had a relaivey
consarvative invesment risk profile based on its established local and long distance telephone
savices and publishing telephone directories. That investment profile, however, was
essentidly transformed into that of a high-risk, high-cost startup company because of continud
declines in Sprint's long-distance rates and corresponding profitability as well as its
investment costs in the $2 hbillion ION venture. The Sprint/WorldCom merger was intended
to hdp Sprint remain competitive.  The Sprint defendants, however, alegedly knew but did not
publicly announce that the Sprint/WorldCom merger was not going to receve the required
regulatory approvals. The merger ultimatey fel through. This gave rise to a securities fraud
class action that origindly served as the basis for a fourth clam in this case that has since been
abandoned. Notably, the securities fraud case patidly survived a motion to dismiss, see
generally In re Sprint Corp. Sec. Litig., 232 F. Supp. 2d 1193 (D. Kan. 2002), and ultimately
resulted in a $50 million settlement that is a matter of public record. Sprint abandoned the
plans for its ION network and continued to develop programs to target poor-credit subscribers.
At the same time, the Sorint defendants faled to disclose dlegedly high-risk, aggressive, and

ingppropriate tax shelters that eventualy led to the departure of Sprint's two top executives,

25




Mssrs. Esrey and LeMay.” Meanwhile, Sprint stock eroded to the lowest investment grade,
near-junk-bond status. In order to survive the Sprint defendants motion to dismiss based on
the ESOP presumption, plaintiffs must dlege facts which, if true, dlow a reasonable inference
that the Sprint defendants abused their discretion by continuing to dlow the plans to invest at
dl, or a leest s0 heavily, in Sprint stock. Here, plaintiffS complaint satisfies that standard.
It reasonably can be inferred that the nature of Sprint's business transformed
gonificantly—and not for the better—and that some of the plan fidudaries acted in ther own
«f interest at the expense of the plan beneficiaries by misrepresenting or falling to disclose
materid information; therefore, the settlor could not have reasonably anticipated that a
fiduciary would continue to adhere to plan terms under those circumstances. Thus, the
dlegaions in plantiffs complant are auffident to withsand the Sorint defendants motion
to dismisson thisissue.

In so halding, the court rgects the Sprint defendants impending collapse theory, i.e.,
that a plantiff must plead the impending collapse of a company in order to overcome the ESOP
presumption on a motion to dismiss. The geness for the impending collapse terminology is
Moench. In tha case, the court opined that the “precipitous decling’ in company stock
combined with an indder fidudary’s knowledge of “its’ (i.e., the stock’s, not the company’s)

“impending collapsg” and the fiduciary’'s own “conflicted satus’ might condiitute the type of

" This dso gave rise to a securities fraud class action that partidly survived a motion to
digmiss See generally N.J. and its Div. of Inv. v. Sprint Corp., No. 03-2071, 2004 WL
877637, at *1-*26 (D. Kan. Apr. 23, 2004).
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change in circumstances that was not anticipated by the settlor of the trust. 62 F.3d at 571-72.8
Thus, it is the indder fiduciary’s knowledge of the impending collapse of company stock vaue
combined with the ingder's conflicted status (or perhgps Smilar troubling circumstances) that
can conditute an abuse of discretion. Moench does not sand for the propostion that a
plantff cannot state a dam if he or she does not dlege that the employer company was
inevitably doomed to fallure.  Notably, the case most heavily relied upon by the Sprint
defendants, Wright, supports this concdusion. In Wkight, the Ninth Circuit observed that
“[ulnlike Moench, this case does not present a Stuation where a company’s financia Stuation

is serioudy deteriorating and there is a genuine risk of indder sdf-dealing.” 360 F.3d at 1098.

Accordingly, the Sprint defendants motion to dismiss plantiffs imprudent investment
clam on the basis of the ESOP presumption is denied.

2. Claim 11: Disclosure Claim

The Sorint defendants raise two arguments with respect to plantiffs disclosure dam.
Firg, they contend plantffs dlegaions are premised on a mistake that SEC filings are made
and disseminated pursuant to the federal securities laws in a corporate, not an ERISA fiduciary,

capacity.  Second, they contend the dlegedly fdse statements made by Msss. Esrey and

8 The Court suggested that under those circumstances it might be prudent to contract
out investment decisions to an impartid outsder. 1d. at 572.
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LeMay were not fase when made nor were they made in an ERISA fiduciary capacity. Neither
of these arguments warrant dismissal of plaintiffs disclosure daim.®
a. StatementsMadein SEC Filings

“[L]ying is inconsisent with the duty of loydty owed by dl fidudaries and codified in
29 USC. § 1104a)(1).” Varity Corp. v. Howe, 516 U.S. 489, 506 (1996) (quotation
omitted). Thus, it is wdl setled that “whenever an employer exercises a fiduciary function,
it must speak truthfully.” Martinez v. Schlumberger, Ltd., 338 F.3d 407, 425 (5th Cir. 2003);
Mullins v. Pfizer, Inc., 23 F.3d 663, 668 (2d Cir. 1994) (“[W]hen a plan administrator speaks,
it must spesk truthfully.” (quotetion omitted)); see, e.g., Maez v. Mountain States Tel. & Tel.,
Inc., 54 F.3d 1488, 1501 (10th Cir. 1995) (reverang didrict court's order of dismissal
because dlegaions of affirmaive misepresentations were sufficient to dae a clam for
breach of fiduciary duty). Because ERISA defines fiduciary to include a person to the extent
he or she has discretionary authority or responshbility to administer a plan, 29 U.SC. §
1002(21)(A), and because ERISA requires a plan adminigrator to furnish accurate SPDs to
participants, 29 U.SC. § 1021(a), a person peforms an ERISA fiduciay function when it

disseminates SPDs to participants. Cf. In re Unisys Corp. Retiree Med. Benefit ERISA Litig.,

° The Sprint defendants motion to dismiss plaintiffs disclosure caim does not
differentiate between the aspects of the plans with respect to which participants sdect among
invetment options (i.e., the employee contribution portions of al the plans and the employer
contribution portion of the Centd Plan) and the aspects of the plans that are automatically
invesed in the Company Stock Fund (i.e., the employer contribution portions of the Savings
Man and the Savings Plan for BUE).
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57 F.3d 1255, 1261 n.10 (3d Cir. 1995) (“[W]hen a plan adminidrator explains plan benefits
to itsemployess, it actsin afiduciary capacity.”).

Paintiffs complant dleges that from October 5, 1999, until the Sprint/WorldCom
merger was abandoned, Sprint consstently represented in its public filings that the merger
would be approved by government regulators and would close in the second haf of 2000, when
in fact the Sprint defendants knew or should have known that the merger would be reected.
The lagt of these statements was a Form 10-Q filed on May 11, 2000, which was notably after
the Sorint defendants dlegedly became aware by April of 2000 that the merger would probably
not receive regulatory approva. PHaintiffs point out that their complaint aleges these SEC
filings were incorporated by reference into the SPDs and prospectuses and that defendants
were therefore acting in ther ERISA fiduciary capacities when they made those
representations.  The court agrees. See, e.g., In re CMS Energy ERISA Litig., No. 02-72834,
2004 WL 737335, a *15 (ED. Mich. Mar. 31, 2004) (statement in SPD tha incorporated
SEC filings that dlegedly conveyed mideading informeation stated a claim for breach of
fiduciary duty); In re Dynegy, Inc. ERISA Litig., No. 02-3076, 2004 WL 540529, at *13-*14
(SD. Tex. Mar. 31, 2004) (statement in prospectus that expresdy “‘encouraged’ plan
paticipants ‘to carefully review’” employer’s SEC filings that allegedly contained
misrepresentations stated a dam for breach of fiduciay); In re WorldCom, Inc. ERISA Litig.,
263 F. Supp. 2d 745, 765-67 (S.D.N.Y. 2003) (misrepresentation in SEC filing attached to
prospectus stated a dam againgt employer for breach of fiduciary duty); cf. In re Sears

Roebuck & Co. ERISA Litig., No. 02-8324, 2004 WL 407007, at *6 (N.D. Ill. Mar. 3, 2004)
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(holding misrepresentations in SEC filings could form the bass for ERISA breach of fiduciary
duty dams); Rankin v. Rotts 278 F. Supp. 2d 853, 875-78 (E.D. Mich. 2003) (same).

The Sprint defendants contend that cases such as In re Williams Cos. ERISA Litigation,
271 F. Supp. 2d 1328 (N.D. Okla. 2003); In re WorldCom, Inc. ERISA Litigation, 263 F. Supp.
2d 745 (S.D.N.Y. 2003); and Crowley ex rd. Corning, Inc. Investment Plan v. Corning, Inc.,
234 F. Supp. 2d 222 (W.D.N.Y. 2002), dictate a different result. These cases, however, stand
for the proposition cogently explained by the court in WorldCom that

[tihose who prepare and dgn SEC filings do not become ERISA fiduciaries

through those acts, and consequently, do not violate ERISA if the filings contain

misrepresentations. Those who ae ERISA fiduciaries, however, cannot in

violaion of ther fiduciary obligations disseminate fase information to plan

participants, including fase information contained in SEC filings.
263 F. Supp. 2d a 766. In WorldCom, the court dismissed the plantiffS dams agang the
board of directors because the mere fact that they were required to sign SEC filings was not
auffident to transform them into ERISA fiduciaries Id. a 260. It was not alleged that the
directors had any discretionary authority to manage or administer the plan, id. a 754-55, and
therefore they were not ERISA fiduciaries. See also, e.g., Williams Cos., 271 F. Supp. 2d a
1338-39 (dismissng migrepresentation and nondisclosure clams againgt the company and the
board of directors because the company was not a fiduciary with respect to the plan a al and
the board of directors was a fiduciary only with respect to gppointing and removing members
of the committee that adminisered the plan); Crowley, 234 F. Supp. 2d a 229 (dismissing

misrepresentation and nondisclosure dams againg the company because it was not a fiduciary

with respect to the plan). The digtrict court in WorldCom, however, went on to hold that fdse
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gatements in SEC filings incorporated into a prospectus stated a dam agang the company’s
presdent and chief executive officer as wel as the company’s employee benefits director,
both of whom had discretionary authority for adminigering the plan. Id. a 754-55, 765-67.
The key didinction, then, is that fdse statements in SEC filings cannot create fiduciary atus,
but they can form the bassfor liability againgt afiduciary.

Here, the Sporint defendants do not ask the court to differentiate among the fiduciary
datus of the various classes of defendants as the didtrict court did in WorldCom (other than
with respect to the director defendants as discussed infra Section 1V(A)(3)), nor do they ask
the court to define the precise contours of the scope of their duty to disclose. The court is
presented with the sole argument thet plantffs disclosure dam againgt dl of the Sprint
defendants should be dismissed because Sprint's SEC filings cannot form the bass for
fiduciary lidhility. The court smply rgects that broad contention because those filings were
incorporated into the SPDs.

The Sorint defendants aso contend they were atempting to comply with regulations
relaing to ERISA 8§ 404(c) by incorporating Sprint's SEC filings into the plans SPD and
prospectus, and that doing so should not form the bass for fiduciary liability. The court
disagrees. ERISA does not require compliance with 8 404(c). Rather, 8 404(c) simply
provides “an escape from ligbllity for fidudaries in certan ingances where a loss results from
a participant’s exercise of control.” Allison v. Bank One-Denver, 289 F.3d 1223, 1239 (10th
Cir. 2002). Therefore, any actions taken by the Sprint defendants to attempt to comply with
8 404(c) and its corresponding regulaions were purdy voluntary on Sprint's pat. Having
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chosen this route, then, the Sprint defendants were obligated to speak truthfully. See Martinez,
338 F.3d a 424 (concluding that if an employer “chooses to communicate about the future of
aparticipant’s plan benefits, [it] has a duty to refrain from misrepresentations’).

b. Statementsby Mssrs. Esrey & LeMay in Company Newsletter

The Sorint defendants dso contend plantiffs disclosure dam should be dismissed
with respect to the satements made by Mssrs. Esrey and LeMay in the September 1998
company newdetter. They contend these Statements were not made in an ERISA fiduciary
capacity, and further that they are mere predictions about future success, or “mere puffing,”
and therefore are not actionable as ERISA fiduciary misrepresentations.

In response, plantffs contend the Sprint defendants arguments regarding Mssrs. Esrey
and LeMay’s fiduciary gatus is premature. The court agrees. The Supreme Court has held that
a plan adminigrator acts in a fiduciary cgpacity when it explains plan benefits, even “the likely
future of plan benefits” to its employees. Varity Corp., 516 U.S. a 502-03. The Supreme
Court in Varity emphaszed the fact-specific nature of ascertaning whether the plan
adminigrator is acting in a fiducay capacity when it concluded that “the factud context in
which the statements were made, combined with the plan-related nature of the activity, engaged
in by those who had plan-rdated authority to do so, together provide[d] sufficient support for
the Didrict Court’s legd concluson that [the company] was acting as a fiduciary.” 1d. a 503.
Here, the statements were made by Mr. Esey, Sprint's chief executive officer and chairman
of the board, and Mr. LeMay, Sprint's president and chief operating officer, in a company

newdetter disseminaed to employees, who it ressonably can be infered were plan
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participants. It can dso reasonably be inferred that these types of newdetters serve as forums
for planrdaed communicaions, and that individuds with plan-rdaed authority are involved
in cregting and disssminding the newdetters.  Thus, the court cannot say that it appears beyond
a doubt that plaintiffs can prove no set of facts that would support a conclusion that the Sprint
defendants were peforming fidudary functions by disssminding this information. See, eg.,
In re Elec. Data Sys. Corp. ERISA Litig, 305 F. Supp. 2d 658, 665 (E.D. Tex. 2004) (noting
it is typicdly premature to decide fiduciary dtatus at the motion to dismiss stage because the
issue is a mixed question of lav and fact, and fiduday Staus under ERISA is generdly
construed liberdly); Sein v. Smith, 270 F. Supp. 2d 157, 173-74 (D. Mass. 2003) (rgecting
agument on motion to dismiss tha CEO was not fiduciary with respect to various
communications addressed to employees because plaintiffs might be able to show the specific
contextua facts required by Varity in order to prove that he spoke while wearing his fiduciary
hat).

The court dso cannot say that it appears beyond a doubt that plaintiffs can prove no set
of facts that would support a concluson that the content of Mssrs. Esrey and LeMay’s
datements condituted a breach of fidudary duty. “[A] fiduciary has a legd duty to disclose
to the bendficdary only those materid facts, known to the fiduciary but unknown to the
beneficdiay, which the beneficary must know for its own protection.” Glaziers v.
Glassworkers Union Local No. 252 Annuity Fund v. Newbridge Secs., Inc., 93 F.3d 1171,
1182 (3d Cir. 1996). A fiduciay’s misrepresentation is materia “if there is a substantial

likdihood that it would midead a reasonable employee in making an adequately informed . .
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. decison.” Jordan v. Fed. Express Corp., 116 F.3d 1005, 1015 (3d Cir. 1997); see also In
re Enron Corp., 284 F. Supp. 2d at 556 (“Courts have generdly agreed that where an ERISA
fiducay makes datements about future bendfits tha misrepreset present facts, these
misrepresentations are materia if they would induce a reasonable person to rely on them.”).
Here, plantiffs complaint aleges that Mr. Esrey stated in a company newdetter that “[i]n the
next five years with Sprint PCS and Sprint ION, we can create more vaue than exists in our
current core business of loca and long distance” Mr. LeMay stated that “[i]f Sprint seizes the
advantage of becoming One Sprint, growth to $40 billionplus in revenues, a market
capitdization of $60 hillion and a stock price of $140 can be redized in five years” The
atide in which these statements appear begins “When it comes to competitive postioning
in the tdecommunications indudry, one question that may arise is whether Sprint has the size
necessary to compete and continue producing excellent returns for shareholders” Thus, it can
reasonably be inferred that the Statements made by Mssrs. Esrey and LeMay were intended to
address the propriety of invesing in Sprint stock, and they communicated such optimigtic
expectations that they could midead reasonable employees into investing ther retirement
plans more heavily in Sprint stock than they would have otherwise been inclined to do.

The only case the Sprint defendants cite in support of their “mere puffing” argument is
Radley v. Eastman Kodak Co., 19 F. Supp. 2d 89 (W.D.N.Y. 1998). In Radley, however, the
digrict court made the determination that the aleged misrepresentations were not materid
after a trid on the merits.  The facts of this case may (or may not) ultimately dictate the same

relt as the didrict court reached in Radley, but the dlegaions in plantiffs complaint are

34




affident to state a dam on this issue.  Accordingly, the Sprint defendants motion to dismiss
plantiffs disclosure clam is denied.

3. Claims Against the Director Defendants

The Sprint defendants contend dl of plantiffS cams agang the director defendants
should be dismissed because their fiduciary duties under the plans were limited to appointing
and removing members of the committee defendants and the trustee, and because plaintiffs
dlegaions demondrate that the committee members the directors appointed were qualified.
For the reasons explained below, the court agrees with defendants with respect to plaintiffs
imprudent investment and disclosure clams againgt the director defendants because they were
not plan fiduciaies with respect to invetments and disclosng information. MPaintiffs
complaint, however, adequatdly dtates a clam againg the director defendants with respect to
their falure to monitor the committees and trustees, and therefore the court will deny that
aspect of the Sprint defendants motion.

A. Claims| & Il Against the Director Defendants

A person is a fiduciary with respect to an ERISA plan only “to the extent” that he or she
exercises discretionary authority or control over the management of the plan or its assets, or
to the extet that he or she has discretionary authority or responsbility for administering the
plan. 29 U.S.C. § 1002(21)(A). Members of the board of directors of an employer-sponsored
plan fdl within this genera rule—tha is, they are fiduciaries to the extent that they exercise

discretionary authority or control regarding the management of the plan. 29 C.F.R. § 2509.75-
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8, a D-4. Thus in order to determine the scope of the director defendants fiduciary duties,
the court must ascertain the degree of discretion they possessed or exercised under the plans.

Fantffs cite the dlegdions in paragraphs 2, 6, 21, 42, 79-81, and 121 of ther
complaint. These paragraphs generdly dlege that the director defendants were fiduciaries
inofar as they were respongble for appointing and removing members of the Savings Plan and
Invesment Committees, gppointing the trustee of the plans, ensuring tha the individuds they
gppointed to the committees were qudified; monitoring the committee members to make sure
they were paforming ther duties with respect to sdecting invesment options and investing
plan assets, and conveying information to the committee members as necessary to dlow them
to perform their duties. The director defendants, however, contend their fiduciary duties under
the plans did not include the last of these two duties—i.e., monitoring the committee members
and providing the committee members with information. In support of this argument, they
direct the court’s attention to 8 16.2 of the Savings Plan, 8§ 15.2 of the Savings Plan BUE, and
8 25 of the Centd Plan. According to the cited provisons in the Savings Plan and Savings Plan
for BUE, the board of directors is responsble for gppointing members of the Savings Plan
Committee and Investment Committee, gppointing the trustee, establishing the trust, and
amending and termindting the plan and the trust agreement. According to the cited provision
in the Cented Pan, the respongbhility for administering and carrying out the plans is to be
“vested in acommittee designated by the Board.”

Thus, according to the plans, the only discretionary—i.e., fidudary—authority
possessed by the board of directors was to appoint and remove committee members and the
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trustee. They were not charged under the plans with responghbility for making investment
decisons or communicating with plan participants. Accordingly, plantiffs  imprudent
invesment and disclosure dams agang the director defendants are dismissed because
plantffs can prove no set of facts in support of these dams agang the director defendants
that would ertitle them to relief on this theory.’® See, e.g., Crowley ex rel. Corning, Inc. Inv.
Plan v. Corning, Inc., 234 F. Supp. 2d 222, 229-30 (W.D.N.Y. 2002) (dismissng similar
imprudent invetment and falure-to-disclose clams againgt director defendants who were
charged under the plans only with the responsbility to appoint, retain, or remove members of
the plan’s invesment committee); Hull v. Policy Mgmt. Sys. Corp., No. 00-778-17, 2001 WL

1836286, at *6-*7 (D.S.C. Feb. 9, 2001) (same; failure-to-disclose claim).

10 This aspect of defendants motion to dismiss is adso granted as unopposed. In
response to the Sorint defendants contention that these dams should be dismissed against the
director defendants based on ther lack of fidudary satus, plantffs offered no response.
Instead, they Iamply contended that the director defendants are lisdole on a co-fiduciary liability
theory.

This aspect of plantiffS imprudent invetment and disclosure cdams agang the
director defendants is dismissed with prgudice because based on the plans alocation of
respongbilities to the directors it appears plantiffs can prove no set of facts that would entitle
them to relief on thistheory.

Because Mssrs. Esrey and LeMay are director defendants, the court wishes to clarify
the nature of the disclosure dam remaning in the case pertaining to the statements they made
in the company newdetter. As explained, these individuds were not plan fiduciaries for
purposes of disclogng information to plan participants in their capacities as directors. Thus,
plantiffs disclosure dam is dismissed against al of the director defendants, even Msss.
Esrey and LeMay. Nevertheless, with that being said, the statements in the company newdetter
can farly be atributed to them in their capacities as Sporint employees. Thus, plantiffs
disclosure dam petaning to the Staements Mssrs. Esrey and LeMay made in the company
newdetter remainsin the case against Sprint.
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Notably, plantffs did not respond to the Sprint defendants argument that the director
defendants  fiduciary respongbilities were limited to this extent. Ingead, plaintiffs point out
that ther complant aleges the director defendants should be hdd lisble as cofiduciaries
under ERISA § 405, 29 U.S.C. 8§ 1105. In support of plaintiffS co-fiduciary theory, they cite
paragraphs 86, 106-107, and 119-120 of the complaint. These paragraphs, however, contain
no factua dlegations at dl, but insead amply parrot the language of the co-fiduciary liability
datute.  See, e.qg., id. (providing for co-ffiduciary ligbility only where the co-fiduciary has
knowledge of another fidudary’s breach, knowingly participates in or conceals a breach by
another person, or enables such a breach by an active falure to comply with his own fiduciary
obligations to the plan). “[I]n andlyzing the sufficiency of the . . . complaint, the court need
accept as true only the . . . well-pleaded factud contentions, not . . . conclusory alegations.”
Hall v. Bellmon, 935 F.2d 1106, 1110 (10th Cir. 1991). Here, plantiffs have pleaded
conclusory dlegations that ae insufficient to withstand the Sprint defendants motion to
diamiss on this issue.  Accordingly, the Sprint defendants motion to dismiss plantiffs
imprudent investment and disclosure dams agang the director defendants, insofar as those
dams are based on a co-fiduciary ligbility theory, is granted™ See, eg., In re McKesson

HBOC, Inc. ERISA Litig., No. 00-20030, 2002 WL 31431588, a *17 (N.D. Cd. Sept. 30,

1 Neverthdess, because the court can envison circumstances under which plaintiffs
could state a clam againg the director defendants based on a co-fiduciary liability theory, this
aspect of plantiffs imprudent investment and disclosure clams (i.e, the co-fiduciary lighility
aspect agang the director defendants) is dismissed without prgjudice to plaintiffs seeking
leave to amend to assert these dams on or before June 18, 2004, should they wish to do so.
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2002) (granting metion to dismiss co-fiduciary dams where the plantiffs dlegations were
inauffident to put each defendant on notice of what he, she, or it had done to give rise to
ligbility).
B. Claim Il Againgt the Director Defendants
The Sprint defendants aso contend the court should dismiss plantiffS appointment
dam agang the director defendants.  Specificaly, they contend the director defendants
fidudary responghilities were limited to appointing and removing the committee members,
hence the court should dismiss the aspect of the clam dleging the director defendants
breached thelr fiduciary duty by faling to monitor and disclose information to the committee
members.  With respect to the aspect of the clam dleging a falure to appoint independent,
qudified committee members, the Sprint defendants aso contend the director defendants did
not breach ther fiduciary appointment duties as a matter of law because they appointed various
senior and/or high level Sprint employees to serve as committee members. For the reasons
explaned below, the court disagrees. Accordingly, the Sprint defendants motion to dismiss
Clam Il againg the director defendants is denied.
I Failureto Monitor Aspect of Claim |11
An interpretive bulletin issued by the Department of Labor addresses the extent of a
fiduciary’ s duty to monitor its gppointees:
Q: Wha ae the ongoing responghbilities of a fiduciay who haes
appointed trustees or other fiduciaries with respect to these appointments?
A: At reasonable intervals the performance of trustees and other

fiduciaries should be reviewed by the appointing fiduciary in such manner as
may be reasonably expected to ensure that their performance has been in
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compliance with the terms of the plan and statutory standards, and satisfies the

needs of the plan. No single procedure will be appropriate in dl cases, the

procedure adopted may vary in accordance with the nature of the plan and other

facts and circumstances relevant to the choice of the procedure.
29 C.F.R. § 2509.75-8 at FR-17 (emphasis added); see also In re Enron Corp., 284 F. Supp.
2d a 544 n.48 (“Federd courts regularly cite to and rely upon Labor Department interpretive
bulletins in determining the scope of ERISA liadlity and fiduciary responshilities” (citing
Varity Corp. v. Howe, 517 U.S. 489, 511-12 (1996)). Consagent with this opinion from the
Depatment of Labor, courts have widdy held that an agppointing fiduciary has an ongoing duty
to monitor its fiduciary appointees. See, e.g., Coyne & Deany Co. v. Selman, 98 F.3d 1457,
1465 & n.10 (4th Cir. 1996) (holding the fiduciary authority to appoint, retain, and remove
plan fiduciaries carries with it a duty to appropriately monitor those subject to removal);
Martin v. Feilen, 965 F.2d 660, 669-70 (8th Cir. 1992) (holding a directors power to appoint
plan trustees makes him a fiduciary with the duty to monitor the actions of gppointed trustees);
Ed Miniat, Inc. v. Globe Life Ins. Group, Inc., 805 F.2d 732, 736 (7th Cir. 1986) (holding
fidudaries respongble for sdecting and retaining plan adminigtrators have a duty to monitor
the adminigtrators action); Leigh v. Engle, 727 F.2d 113, 135 (7th Cir. 1984) (same).

Thus, the director defendants had a fiduciary duty to monitor their appointed fiduciaries
(i.e., the committees and the trustee) to make sure those appointees were performing their
duties in compliance with the terms of the plans and ERISA. PFaintiffS complaint aleges the

director defendants failed to monitor the committee members performance which permitted

the plans to meke the imprudent investments aleged above. Further, “[als a result of their
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fidudary satus, . . . the Director Defendants had the duty to ensure that the Committee
Defendants ensured that the Funds were prudent investments. . . . [T]he Director Defendants
should have known that [Sprint stock was| an imprudent investment and should have required
the Committees to take al of the steps necessary to protect the Plans from their massve
losses” This dlegation, combined with plantiffs other dlegations concerning what the Sprint
defendants dlegedy knew based on both public and nonpublic information, is auffident to
dtate a dam agang the director defendants for faling to monitor the committees. See, e.g.,
In re CMS Energy ERISA Litig., No. 02-72834, 2004 WL 737335, at *15-*16 (E.D. Mich.
Mar. 31, 2004) (holding smilar dlegations were sufficient to Sate a clam agangt directors
for faling to monitor fiduciary appointees); In re Sears, Roebuck & Co. ERISA Litig., No. 02
C 8324, 2004 WL 407007, at *8 (N.D. IIl. Mar. 3, 2004) (same).

Whether the director defendants had a related duty to disclose information to the
committees presents a more novel issue. It seems this dlegation, if true, could have
determined the levd of scrutiny the director defendants should have given to their gppointees.
In any event, the court finds it unnecessary to precisdy define the contours of the duty to
monitor at this early phase of the litigation, especidly given the regulatory directive that the
appropriate monitoring procedure “may vary in accordance with the nature of the plan and other
facts and circumstances rdevat to the choice of the procedure” This issue is one that would
more appropriately be resolved on the facts of the case. Suffice it to say that, for purposes of
reolving the Sprint defendants motion a this procedura juncture, the court simply reects

the Sprint defendants argument that the directors were free to appoint the committee
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members, then turn a blind eye to the appointees performance of their duties. See, e.g., Hill
v. BellSouth Corp., No. 1:02-CV-2440, 2004 WL 737085, at *7 (N.D. Ga. Mar. 30, 2004)
(denying a motion to dismiss a dmilar dam involving dlegaions of a fiduciary's falure to
monitor and disclose information to an appointee); In re Electronic Data Sys. Corp. ERISA
Litig., 305 F. Supp. 2d 658, 671 (E.D. Tex. 2004) (same, remarking that “at this stage of the
proceedings, the Court will not endeavor to define the duty to monitor’s outer edges with no
factua record to indicate how far this case may or may not push those edges’).

The court is unpersuaded that the cases relied upon by the Sprint defendants warrant a
different result. For example, the Sprint defendants cite Crowley v. Corning, Inc., 234 F.
Supp. 2d 222, 229-30 (W.D.N.Y. 2002). Crowley, however, did not invove falureto-
supervise-gppointee dams like plantiffs Clam 1ll in this case. Rather, it involved clams
akin to plantiffs imprudent invesment and disclosure dams in this case, id. a 229, which
the court has dismissed, supra, dting Crowley. Another case cited by the Sprint defendants,
Hull v. Policy Management Systems Corp., No. 3:00-778-17, 2001 WL 1836286, a *6-*7
(D.S.C. Feb. 9, 2001), does not support ther argument for amilar reasons.  Again, in Hull, the
dams a issue were not falure-to-monitor-gppointee clams. In fact, the court pointed out
that the plantff had attempted to use her memorandum in oppostion to defendant’'s motion
to dismiss to recharacterize her dlegations agangt the defendant director as a falure of
supervison, but the actud dlegations in the complaint did not support that characterization.
Id. a *7. Instead, the allegations in the complaint alleged only that the director defendant had

a duty of disclosure to the plan, whereas the plan imposed no such fiduciay duty on the
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director defendant. I1d. The court concluded that even if it were to assume a duty of
supervison, “there are smply no dlegations in the complaint adequate to support a clam for
falure to supervise the Committee” I1d. By comparison, here, plantiffs have adequatdy
dleged fallure-to-supervise-gppointee  dams, These dlegations didinguish plantiffs  third
dam from those a issue in Crowley and Hull and, as explaned previoudy, are suffident to
withstand a motion to dismiss.

Defendants aso cite In re Williams Cos. ERISA Lit., 271 F. Supp. 2d 1328 (N.D. Okla
2003). The didrict court in Williams actudly did dismiss the plantiffs falureto-supervise-
appointee clams against directors because the board's authority under the plan was limited to
gopointing, retaining, and removing members of the committee.  Id. a 1338-39. This court,
however, respectfully believes that Williams was wrongly decided because it is contrary to the
weight of authority from the Courts of Appeds regarding a fiduciary's duty to monitor
fiduciary appointees. In addition, the court in Williams cited to the didtrict courts reasoning
in Cromley and Hull, nether of which, as discussed previoudy, involved falure-to-supervise-
appointee dams.  Thus, the court is unpersuaded by the district court’s reasoning in Williams

il Aspect of Claim 11l Involving the Propriety of Committee
Member Appointments

Pantiffs complant dleges that the committee members consisted of the following
Sorint employees. Gene M. Betts, Senior Vice President, Treasurer of Sprint Corporation, and
former Senior Vice Presdent, Financid Services and Taxes, |. Benjamin Watson, Senior Vice

President, Human Resources, and former Vice Presdent, Finance and Adminidration; Randdl
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T. Parker, Director, Corporate Benefits, J. Richard Devlin, Executive Vice Presdent, Law and
Extenal Affars, Robert Ddlinger, Executive Vice Presdent, Chief Financid Officer; and M.
Jeannine Strandjord, Senior Vice President, Fnance. The Sprint defendants contend the clam
agang the defendant directors for gppointing these individuas to the committees fals to
dlege a breach of the director defendants duty to appoint qualified committee members. They
contend the employee committee members could not have lacked the necessary independence
to be plan fiducaries because ERISA authorizes employees to be appointed to these types of
committees, and that the complaint aleges the committee members were qudified because
they were vaious high and/or senior levd employees who held legd, financid, and human
resource podtions. Certainly, the court agrees with defendants that the mere fact that these
Sprint employees were gppointed as plan fiduciaries is not a per se violation of ERISA. See
29 U.S.C. § 1108(c)(3) (deting that it is not a prohibited transaction for a plan sponsor to
gopoint its own employees to sarve in fiduday capecities). As plantiffs point out, however,
this only means that sarving as both an employee and a fiduciary does not automaticdly gve
rise to an impermissble conflict of interest. Also, smply because these employees may have
possesad extensve expertise in financial affairs does not necessarily mean that they were as
amatter of law gppropriate gppointees to administer the plans.

Perhaps more importantly, though, plantiffs third dam does not rest soldy on the
nature of the appointees. Rather, the nature of the appointees is an integra part of the clam.
Specificdly, plantiffs complant aleges the director defendants breached therr fiduciary

gppointment duties by “appointing Sprint employees who, by definition, lacked the
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independence necessary to make appropriate decisons’; by gppointing “Committee Members
who lacked the knowledge, skill, and expertise to perform their respongbilities; by “fal[ing]
to monitor their performance which permitted the Plans to make imprudent investments’; and
by “failling] to inform the Committees of the information the Committees needed to know to
perform its [Sic] duties” Thus, it is dl of these factors, or perhgps some combination thereof,
that condituted the defendant directors dleged breach of fiduciary duty. It can reasonably be
inferred that the director defendants gppointment of committees comprised primaily of
Sprint employees, especidly “higher ups’ who it can reasonably be inferred had much to lose
if the plans were ggnificantly divested of Sprint stock, created the heightened risk of a conflict
of interest that caled for the directors to monitor the committees more closdy than would
otherwise be required, and further that ther falure to monitor the committees and inform
them of critical information pertaining to Sprint stock congtituted a breach of their fiduciary
duties. Thus, the court cannot say that it appears beyond doubt that plaintiffs cannot prove any
st of facts that would entitle them to relief on this theory.*?

4, ERISA 8§ 404(c) Affirmative Defense

Ladly, the Sprint defendants contend that liability agangt them is precluded by ERISA
8 404(c). 29 U.S.C. § 1104(c). Under that provison, where a plan participant exercises

“independent control” over the assets in his or her account, a fiduciary is not liable for any loss

12 Degpite the Sprint defendants admirable citation to an abundance of case law in
support of ther other arguments, they notably fal to cite any case in support of ther argument
that the court should dismiss this aspect of plaintiffs gppointment claim.
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that results from the participant’'s exercise of control. 1d. 8 1104(c)(1)(B). Because this
provison essentidly exempts a fiduciary from liability, a fiduciary seeking protection under
8 404(c) has the burden of demondrating that it goplies. Allison v. Bank One-Denver, 289
F.3d 1223, 1238 (10th Cir. 2002). This defendants cannot accomplish based on the alegations
in plantiffs complaint, which specificdly alege defendants did not  shift liability for
imprudent investments to plan participants under 8 404(c) because they faled to comply with
8 404(c) by, for example faling adequately to declare that the plans were 8§ 404(c) plans,
faling to disclose to participants dl materia information necessary for participants to make
informed investment decisons, and faling to provide an adequate description of the
invesment objectives and risk and return charecterisics of the Company Stock Fund.
Defendants will need to prove they are entitled to invoke this defense on the facts of the case.
Resolution of this issue on a motion to dismiss is premature. See, e.g., In re Enron Corp.
Sec., Derivative & ERISA Litig.,, 284 F. Supp. 2d 511, 655 (S.D. Tex. 2003) (holding
dlegaions in plantiffs complaint were sufficient to withstand dismissal based on § 404(c)
defense asserted by defendants, and observing the issue cannot properly be resolved on a
motion to dismiss); Rankin v. Rots 278 F. Supp. 2d 853, 872-73 (E.D. Mich. 2003) (rgecting
the defendants argument that a 8 404(c) defense could serve as the basis for granting a motion
to digmiss “Whether or not section 404(c) applies is not a question on a motion to digmiss”);
In re WorldCom, Inc. ERISA Litig., 263 F. Supp. 2d 745, 764 n.12 (S.D.N.Y. 2003) (rgecting

the defendants argument that a 8 404(c) defense could serve as the basis for granting a motion
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to dismiss). Accordingly, the Sprint defendants motion to dismiss on the basis of the ERISA
§ 404(c) affirmative defense is denied .2
B. Fidelity’s M otion to Dismiss

Fantiffs complant only assarts one cdam agang Fiddity—the imprudent investment
dam (Clam [I). As such, the complaint aleges that Fiddlity and the other defendants should
have taken action to protect the plans from Sprint's risky business strategy such as minimizing
or dimnding the plans investments in Sprint sock. Although the complaint does not alege
tha Fddity was awvae of the dlegedy materid nonpublic information concerning, for
example, the unannounced-but-anticipated falure of the Sprint/ WorldCom merger and the
risky tax sheters with Mssrs. Esrey and LeMay, it does dlege that Fiddity was aware of the
materid public information that negatively impacted the vdue of Sprint stock. The complaint
a0 dleges that Fddity is lidble as a co-fiduciary for the other defendants breaches of
fiduciary duties.

Fiddity now contends the court should dismiss plantiffs imprudent invesment clam
agang Fddity on the bass that Fiddity, as a directed trustee that did not possess discretion
regarding the extent to which the plans were invested in Sprint stock, cannot be hdd lidble for
the plans invesmett in Sorint stock. It agppears based on the dlegations in plantiffs

complant and the contents of the trust agreement that Fiddity may very well be a directed

3 The Sprint defendants notably did not address thisissue in their reply brief.
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trustee of the plans'® Indeed, plaintiffs do not redly dispute that Fiddity is a directed trustee.
Thus, the court will assume without deciding for purposes of resolving Fiddity’s motion to
digniss that Fiddity is indeed a directed trustee. The issue, then, is whether Fddity's datus
as directed trustee is auffident to absolve it of lidhlity as a matter of law for abiding by the
terms of the plans and corresponding directives given by the Sprint defendants in accordance
with the terms of the plans. For the reasons explained below, the court concludes that it is not.

The so-caled “directed trustee provison’ of ERISA, § 403(a)(1), provides that a trustee
hes

exdusive authority and discretion to manage and control the assets of the plan,

except to the extent that . . . the plan expresdy provides that the trustee or

trustees are subject to the direction of a named fiduciary who is not a trustee,

in which case the trustees shal be subject to proper directions of such fiduciary

which are made in accordance with the terms of the plan and which are not

contrary to this chapter . . ..
29 U.SC. § 1103(a)(1) (emphess added). Based on the plain language of this provison, a
directed trustee will escape ligbility only if it relies upon directives that are proper, consstent
with plan terms, and not contrary to ERISA. See Maniace v. Commerce Bank, 40 F.3d 264,

267-68 (8th Cir. 1994) (directed trustee could be hdd ligde if it acted upon directions that

violated plan terms or were contrary to ERISA). Thus, the directed trustee provison modifies

14 PHantiffs complaint aleges the Pension and Savings Trusts Committee had the duty
to monitor the Invesment Trusts Committee and the suitability of acquiring and holding Sprint
stock. The trust agreement provides that Fiddity had “no responsbility for the sdlection of
invesment options’ under the plans dates the Invesment Trusts Committee “dhdl direct”
Fidelity concerning the invetment options in which participants may invest, and designates the
“Company Stock Fund (Sprint Corporation Common Stock)” as a mandatory investment option.
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the extent of, but does not diminate, a directed trustee's fiduciary duties. See FirsTier Bank
v. Zeller, 16 F.3d 907, 911 (8th Cir. 1994). A directed trustee may not comply with directives
that the trustee knows or ought to know violate the fiduciary’s duties to the beneficiaries, and
the trustee must till conform to the prudent person standard of care. Id.

Based on the dlegations in plantiffs complant dong with the terms of the plans and
the trust agreement, the court could find that Fiddity was abiding by directives that satisfied,
a mogt, only the second of these prongs, i.e., the directives were consgent with plan terms
that required Fiddity to offer as an invesmet option the Company Stock Fund consisting
primarily of Sprint stock. The dlegations in plantiffs complant place Fddity on notice that
plantffs beieve these directives were not proper and were contrary to ERISA because they
were imprudent. Hantiffs dlege that Hddity continued to invet in Sprint  stock
notwithstanding its awaeness based on publicly avalade information of the dlegedly
pummeting worth of Sprint stock. Because plantiffs have dleged facts which, if proven,
could lead a reasonable jury to conclude that Fiddlity followed directions that it knew to be
contrary to ERISA, FHddity’s motion to dismiss is denied. See, e.g., In re WorldCom, 263 F.
Supp. 2d a 762 (denying directed trustee's motion to dismiss where the complaint aleged
trustee “followed ingructions to invest employee funds in WorldCom stock when a prudent
trustee would know that WorldCom's decision to continue to offer its own stock to its
employees as an invesment option was imprudent”); In re Enron, 284 F. Supp. 2d at 581-602,
663-65 (conddeing the issue of directed trusee ligbility exhaudively and denying the
trustee’s motion to dismiss because, even if it was acting as directed trustee, it was “ill
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required to determine whether its directions complied with ERISA and thus disregard allegedly
improper indructions of the Administrative Committee”); Kling v. Fid. Mgmt. Trust Co., 270
F. Supp. 2d 121, 128-32 (D. Mass. 2003) (denying what appears to have been an amost
identicd motion to dismiss by Fddity in another case because Fiddity could 4ill be found
lidble if it followed directions that were contrary to the plan or ERISA); Koch v. Dwyer, No.
98 Civ. 5519, 1999 WL 528181, at *10 (S.D.N.Y. July 22, 1999) (denying motion to dismiss
where complant aleged the directed trustee knew that investment in company stock was
imprudent).

The cases rdied upon by Fiddity in support of its motion to dismiss do not cal for a
different result. For example, in Erschick v. United Missouri Bank, 948 F.2d 660 (10th Cir.
1991), the Tenth Circuit affirmed the didrict court’'s finding after a trid on the merits that the
plantffs faled to esablish that the directed trustee violated ERISA by following the plan
directives. 1d. a 667-68. The Tenth Circuit in Erschick applied legal principles consistent
with those set forth above; it smply resolved the issue based on the facts of the case, whereas
here the court is presented with the issue on a motion to dismiss, which involves quite
different procedura standards. Smilaly, in Maniace v. Commerce Bank, 40 F.3d 164 (8th
Cir. 1994), the Eighth Circuit affirmed the district court’s grant of summary judgment in favor
of the directed trustee because the plantiffs did not establish that the trustee’s actions were
contrary to plan terms or ERISA. Id. a 267-68. Agan, the Eighth Circuit gpplied the same
legd principles, but amply resolved the issue on the merits. In Grindstaff v. Green, 133 F.3d

416 (6th Cir. 1998), the Sixth Circuit hed that a directed trustee does not have a duty to
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investigate fiduciary directives. The proposition that a directed trustee does not have an
independent duty to investigate, on the one hand, is quite diginct from the propostion that a
directed trustee has a fiduciary duty to act with prudence based on what it knows or should
know, on the other. Defendant also cites LalLonde v. Textron, 270 F. Supp. 2d 272 (D.R.l.
2003), which did in fact grat the directed trustee’'s motion to dismiss based on the stated
propogtion that a directed trustee “cannot be hdd lisble for folowing the invesment
indructions provided by a plais named fiduciaries” 1d. at 281-82. This satement is of
course contrary to the plan language of ERISA 8§ 403(a)(1), discussed previously. Further, on
goped, the Firg Circuit afirmed this aspect of the didrict court's decison on the basis that
there was nothing in the complaint to suggest that the trustee abused its discretion because the
trustee was not dleged to have had knowledge of mdfeasance within the company, but instead
was only dleged to have learned that the stock price and profits were dedining. Nos. 03-2033,
03-2039, 2004 WL 1039844, at *5 (1t Cir. May 7, 2004). Notably absent from the First
Circuit's one-paragraph discusson of this issue is any mention of the directed trustee
provison that Fiddity here seeks to invoke. In Wright v. Oregon Metallurgical Corp., 360
F.3d 1090 (9th Cir. 2004), the Ninth Circuit's concluson that the directed trustee was immune
from licdlity rested on the court’'s determination that the underlying fiduciary direction itself
was not a violation of ERISA, and thus the directed trustee’'s compliance with that direction
could not serve as the badis for ligbility. Id. at 1102-03. By comparison, here the court cannot
say a this ealy stage of the litigation that the directives from Sprint that Fidelity is relying

upon did not necessarily violate ERISA. For these reasons, then, the court finds the various
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cases relied upon by Fiddity are, if anything, conagent with rather than contrary to the court’'s
reasoning on thisissue.

An observation by the digtrict court in the Enron case agptly addresses the argument
assarted by Fiddity: “Had Congress intended that the directed trustee be completdy relieved
of liadlity for fdlowing a named fiduciary’s ingructions, it could just as easly have Sated
s0.” 284 F. Supp. 2d at 584. Instead, though, Congress has provided that a directed trustee is
rlieved of ligbility only if it follows fiduciay directives that are proper and consstent with
the plan as wdl as ERISA. In this case, the dlegaions in plantiffs complant are sufficient
that, accepting them as true, the court cannot say that it appears beyond doubt that plantiffs
would not be entitled to rdief on this theory. Accordingly, Fiddity’s motion to dismiss based
on ERISA’ s directed trustee provison is denied.

The court will, however, grat Fddity's motion to dismiss plantiffs co-fiduciay
dams agang it. Pantiffs contend that Fddity’'s knowledge of publicly avalable information
concerning Sprint  stock is sufficdent to dlege Fddity's co-fiduciary licbility for the Sprint
defendants breach of thar fiduciary duties of prudence. While that may be what plaintiffs now
ague, that is not what thar complant dleges Thear co-fiduciary ligbility dlegations agangt
Fiddity are stated in paragraphs 86 and 106 of the complant. Like plantiffs co-fiduciary
dams againg the director defendants, these dlegations against Fiddity smply parot the
datutory language, see 29 U.S.C. § 1105(a), and contan no factud dlegations sufficient to

place Fddity on notice of the bads for plantiffs co-fiduciary ligbility clams agang it.
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Accordingly, FHddity's motion to dismiss is granted with respect to plantiffs co-fiduciary

liability daims againgt Fiddity. s

IT IS THEREFORE ORDERED BY THE COURT that the Sprint defendants motion
to digmiss (Doc. 53) is granted in part and denied in pat. Specificaly, it is granted with
repect to plantiffs imprudent invesment cam (Clam 1) insofar as that cam dleges
defendants should have amended the plans to reduce or diminate invesments in Sprint stock,
and plantiffs imprudent invetment and disclosure clams (Clams | & 1l) agangt the director

defendants, including the co-fiduciary aspect of those clams. The motion is otherwise denied.

IT IS FURTHER ORDERED BY THE COURT THAT Fddity’s motion to dismiss
(Doc. 51) is granted with respect to plantiffs co-ffiduciary liability clams aganst Fiddity,

and it is otherwise denied.

IT 1SSO ORDERED this 27th day of May, 2004.

g/ John W. Lunggrum
John W. Lungstrum
United States Digtrict Judge

15 As with the director defendants, the court hereby dismisses plaintiffs co-fiduciary
lidbility dams againg Fiddity without prejudice to plaintiffs filing a motion to seek leave to
amend to assert these clams on or before June 18, 2004, if they wish to do so.
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